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State of the Union: A Critical Analysis of the EU 
Framework for Future Fiscal Crisis Management 

Emile McHarsky-Todoroff∗ 

 

Abstract 
The purpose of this paper is, above all else, to enable the reader to get to grips with the legal 
side of the fiscal/Sovereign debt crisis in the EU.  The aim of this work is to critically examine 
the state of the EU’s legislative framework for dealing with future financial and sovereign 
debt crises. Furthermore, this paper aims to not only be informative for a reader looking to 
quickly understand the Eurozone crisis from a legal perspective but also to provide proposals 
for improving the EU’s legal framework in this field.  In order to achieve its stated aims, this 
article contrasts the pre and post crisis frameworks allowing the author to draw conclusions. 
In areas where the developments considered are novel, this paper seeks to use case studies as 
well as academic commentary to analyse new provisions and identify areas for improvement. 
The conclusions of this work broadly state that while EU legislative action to control Member 
State budget deficits and debt has improved noticeably over its pre-crisis state, the EU’s 
approach to crisis prevention in the banking sector (at an EU wide level) has been less robust. 
The article further concludes that action must be taken to improve the EU’s ability to respond 
to a future banking crisis and makes suggestions as to how that may be achieved.    

 

Introduction 
This paper will aim to examine the legal aspects of the Eurozone crisis, as well as the 
economic aspects when they relate to law. To that end it will be broken down in three 
strands. First, the work will examine the facilities in place before the crisis as well as those 
implemented after the crisis broke. The paper will look at why the legal framework in place 
prior to the crisis failed to prevent it from developing and whether the new regulations 
relating to fiscal stability as well as the legal set up of the financial bailout facilities are 
capable of fixing the problems and preventing them in the future.  

The above relates to developments at the level of interaction between Member States and the 
EU. A concurrent theme of this work will be to examine issues surrounding the management 
of financial crises in the banking sector, since (as the reader will hopefully be persuaded) a lot 
of the Member State level financial problems currently experienced could most efficiently be 
averted if a financial crisis is prevented in its embryonic stage within the banking sector. 
Furthermore, this paper will compare and contrast one major strand of the EU legislative 

                                                           
∗ Mr Emile T. McHarsky-Todoroff LLB (Surrey), Paralegal, LexLaw Solicitors & Advocates.  I would like to thank Dr. 
Theodore Konstadinides (University of Surrey) whose input and guidance were invaluable. I am also indebted to 
Dr. Stephan Kammerer, who so patiently gave me an essential crash course in Economics. Any errors are entirely 
my own.  
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response in this field with a case study of the Icelandic response to the banking crisis. It will 
hopefully be shown that a more robust approach than what the EU has so far demonstrated 
is necessary.  

Structurally, the paper will be separated into three chapters. Chapter 1 will seek to provide a 
basic background of the financial crisis in economic terms (crucial for a qualitative 
understanding of the legal issues), as well as in terms of initial legislative proposals and issues 
raised prior to the concrete legal outcomes which will be discussed in the following two 
chapters.  

Chapter 2 will attempt to offer an extensive look at past and present frameworks for ensuring 
financial stability and crisis management at Member State level. First, the chapter will explore 
the legal framework in place in the EU at the time the fiscal crisis began, namely critically 
examining the Stability and Growth Pact1 (a set of legal provisions which outline Member 
State duties in respect of maintaining stable deficit and debt levels).  This discussion will 
naturally flow into the measures taken to update and strengthen the Pact and aim to critically 
examine whether the new incarnation of the Stability and Growth Pact is better suited to 
promoting Fiscal Stability in the EU. Chapter 2 will also consider two legal developments 
which the author considers to be of greatest significance-the “Fiscal Compact” Treaty2 and 
the European Stability Mechanism (the latter will be contrasted with the European Financial 
Stabilisation Mechanism which is its legal precursor). In recognition of the fact that some of 
the legal instruments discussed in Chapter 2 are completely new, it will be presumptuous to 
prejudge their effectiveness; however certain issues will likely be apparent even before the 
Instruments are employed in practice.  

Chapter 3 will shift the reader’s focus from legal developments aimed at dealing with 
financial stability in the EU as exercised by Member States to examining the issues of crisis 
prevention in the banking sector, paying specific attention to concepts of Systemic Risk. 
Firstly, the chapter will explore the justification for intervention in the banking sector 
generally, as well as some academic suggestions for areas where legislative action is 
necessary.  Following on from that, the Chapter will discuss a case study of the Icelandic 
legislative response to the crisis. It is hoped that learning from the Icelandic experience will 
lead to ideas for potential action at EU level.  Lastly, Chapter 3 will pick out the European 
Systemic Risk Board for a close critical examination.  It will be seen  that while it is an 
encouraging step forward, the fact it has only soft law powers risks leaving it short of the 
effectiveness which would have been ideal. 

By the end of this paper it will be shown that there have been encouraging moves to deal 
with the fiscal crisis in the EU, particularly with regard to improving EU control over debt and 
deficit levels of EU Member States. However it should also become apparent that steps taken 
to control systemic risk in the banking industry in the EU are not as robust as they could be. 
This is an area where most action will be urged since it is the failure of the banking sector 
which contributed to the financial troubles of certain Member States (those who were forced 
to bailout their banks).  

                                                           
1 Catherine Barnard, The Substantive Law of The EU: The Four Freedoms (3rd edn, OUP New York 2010) 598. 
2 Treaty on Stability, Coordination and Governance in the Economic and Monetary Union [2012] < 
www.european-council.europa.eu/media/639235/st00tscg26_en12.pdf> accessed 10 May 2012. 
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1. Chapter 1: Causes of the Crisis and Background 

2.1 Background 

The Eurozone Sovereign Debt Crisis is part of the global financial crisis which operates on two 
main levels-markets and states. When the crisis of the markets is discussed it is usually 
dubbed a ‘fiscal’ crisis whereas ‘Sovereign Debt Crisis’ pertains to cases where State budgets 
are directly affected.   At the time of writing, three Eurozone EU Member States have been in 
need of an international financial “bailout” due to the fact that they are at risk of defaulting 
on their debts-Greece, Ireland and Portugal. The issues faced by these three states are not 
unique to them-the sovereign debt part of the crisis in particular is continuing in other 
Member States such as Spain and Italy-this is expressed by continued market concerns for the 
state of their economies and ability to meet debt obligations3.  Examining the potential 
failures on the legislative side in the EU context which led or contributed to the sovereign 
debt crisis could potentially lead to answers to the question of how to prevent the pattern 
repeating in the future. This is of particular practical relevance to the EU since Member States 
such as Italy and Spain, have economies which may prove too big to bailout.4 A cautionary 
note which would apply here is that establishing a sound legal framework can only take the 
EU part of the way-political will is also necessary to ensure adherence.  

The Eurozone was not completely devoid of regulation prior to the financial crisis-the EU 
treaties included the Art 126 TFEU Excessive Deficit Procedure5, which was augmented by the 
Stability and Growth Pact. The Stability and Growth Pact requires member states to cap their 
national debt at 60% of their Gross Domestic Product (GDP) and their budget deficit to be no 
more than 3% of GDP. Fines are imposed when these limits are broken. Clearly the fines have 
not been sufficient to avert the current crisis, which has led to a string of ideas on moving the 
European legal order forward. It would be instructive to briefly examine some of the better 
known proposals in order to establish the context within which the measures eventually 
adopted must be viewed. One of the ideas favoured by Germany was a Treaty change which 
would have suspended voting rights for Member States which breach the SGP criteria on 
excessive debts and deficits.6 One problem with the German proposal is that it is arguably an 
abrogation of national sovereignty in the truest sense, since suspending voting rights would 
mean that as long as their budgets are not in order States have no say on law being made 
which affects them. This would effectively have allowed the rest of the EU to legislate for 
them. While issues of sovereignty may not be directly related to the efficacy of a legislative 
measure in achieving its stated aims, national leaders and the EU Institutions generally cannot 
escape democratic control indefinitely on issues of such importance. Agreeing measures 
which would be repugnant to the electorate of many Member States is unnecessary, 
particularly if it is possible to implement measures which would be more widely acceptable-
this could be why the proposal was dropped.   

                                                           
3 Nouriel Roubini and Megan Greene, ‘Desperately Seeking a Bailout for Spain and its Banks’ (2012)  Financial 
Times <www.ft.com/cms/s/0/1cfa36ee-99fb-11e1-aa6d-00144feabdc0.html#axzz1ul8zgOYT> accessed 9 May 
2012.  
4 Augustino Fontevecchia, ‘Italy is Too Big to Bail, Even for France and Germany’ (2011) Forbes 
<www.forbes.com/sites/afontevecchia/2011/07/12/italy-is-too-big-to-bail-even-for-france-and-germany/> 
accessed 20 December 2012. 
5 Consolidated version of the Treaty on the Functioning of the European Union [2008] OJ C115/01. 
6 Euronews, ‘Paris et Berlin à L’heure de la Réconciliation’ (2010)  < http://fr.euronews.net/2010/06/15/paris-et-
berlin-a-l-heure-de-la-reconciliation/ >  accessed 10 November 2011. 
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One proposal eventually agreed on is for increased Eurostat powers.7 Eurostat self-defines as 
‘... the statistical office of the European Union situated in Luxembourg. Its task is to provide 
the European Union with statistics at European level that enable comparisons between 
countries and regions’.8 The powers agreed on by the Economic and Financial Affairs Council 
(ECOFIN) involve Eurostat having the authority to allegedly audit national capitals at every 
level of government.9 The new rules were presumably proposed in relation to allegations that 
Greece had manipulated its economic data in order to gain entrance to the Eurozone.10 The 
fact that weak audit powers enabled Greece to do this has caused serious damage to both 
the economies of Greece and the EU. Therefore, allowing for more robust checks should help 
prevent future crises. Some of the agreed new powers for Eurostat are enshrined in 
Regulation 479/200911 and provide that, inter alia, Eurostat officers will make ‘dialogue visits’ 
to national statistical authorities which will facilitate the evaluation of collected data. Eurostat 
is also to set criteria for national statistical authorities in order to ensure the quality of 
information collected.  

German chancellor Angela Merkel has also previously proposed the idea of a European 
Monetary Fund (EMF).12 This would operate similarly to how the International Monetary Fund 
(IMF) operates but would be funded by Eurozone Member States. As Open Europe (an 
independent think tank on EU policy) points out,13  since the biggest contributor to this fund 
would be Germany, this could lead to Germany dictating terms to any State wishing to 
receive a bailout (though who dictates terms is less the issue, since in any event the EMF will 
be in that position). These would no doubt take a similar form to the terms being requested 
by the “Troika” (EU, ECB, IMF) in negotiations with Greece. These terms include stiff austerity 
measures-in essence a dictation to Member States about aspects of their economic policy. 
Arguably this could lead to a defaulting member state being effectively taken over by EMF 
auditors or (depending on how one views it) Germany.  This does not square with the 
concept of national sovereignty.  This may also be a serious violation of the spirit of the 
Solidarity principle since solidarity as expressed in Art 122 TFEU14 is there to confer aid on a  
beleaguered neighbour, not to fiscally occupy them. The distinction is essentially one between 
‘solidarity of fact and solidarity of feeling’15 –the difference being one of taking action 
ultimately for personal benefit as opposed to out of a desire to help. While solidarity in any 
case is not a hand out, but a contract16 one cannot help but feel that measures such as these 
go further than a case of ‘shared responsibility’. Certainly, the language used by German 
Chancellor Angela Merkel when making the case for European Fiscal Solidarity to the German 

                                                           
7 Jim Brundsden, ‘Eurostat to Get Extended Auditing Powers’(2010) European Voice 
 www.europeanvoice.com/article/2010/06/eurostat-to-get-extendedauditing-powers-/68172.aspx accessed 12 
 November 2011. 
8 European Commission <http://epp.eurostat.ec.europa.eu/portal/page/portal/about_eurostat/introduction> 
accessed on 13 May 2012. 
9 Open Europe, ‘The Rise of the EU’s Economic Government: Proposals on the Table and What Has Already Been 
Achieved’ (2010) <www.openeurope.org.uk/research/economicgovernment.pdf> accessed 12 November 2012. 
10  Sideek M Seyad, ‘A Critical Evaluation of the Revised and Enlarged European Stability and Growth 
Pact’ (2012) 27(5) JIBLR 202. 
11  Council Regulation (EC) 479/2009 of 25 May 2009 on the application of the Protocol on the excessive deficit 
procedure annexed to the Treaty establishing the European Community [2009] OJ L145/1. 
12 Andrew Willis, ‘Merkel Says European Fund Would Require Treaty Change’ (2010) EU Observer 
<http://euobserver.com/9/29633>  accessed 15 November 2011. 
13 Open Europe (n 9). 
14 Consolidated version of the Treaty on the Functioning of the European Union [2008] OJ C115/01. 
15 W.T. Eijsbouts and David Nederlof, ‘Rethinking Solidarity in the EU, From Fact to Social Contract’ (2011) 7(2) 
ECL Review 169. 
16 ibid. 

http://www.europeanvoice.com/article/2010/06/eurostat-to-get-extendedauditing-powers-/68172.aspx
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Bundestag - ‘[n]o one will be left alone, no one will be left to fall’('[n]iemand wird 
alleingelassen, niemand wird fallengelassen’)17 implies a desire to help, not a desire to tie help 
to invasive legal measures. Since the EU has now opted for the creation of the European 
Stability Mechanism which is in many ways similar to the EMF proposal, less some of its more 
intrusive measures, this particular idea seems to have stalled. The issue of solidarity is not a 
theme of this work; however, solidarity is important in that solutions which breed ill feeling 
are less likely to succeed long term. 

2.2 Crisis Economics 

In order to understand the problems facing the Eurozone in a meaningful way it is necessary 
to consider the economics involved. The reality is that the current situation is essentially an 
economics problem coated in legal issues-more precisely it has fallen to policy makers and 
lawyers to attempt to fix a crisis the nature of which presumably lies outside their main areas 
of expertise.  

Most simply put, the Worldwide economic crisis was precipitated by the bursting of the 
property bubble in the United States18 - banks and similar financial institutions had been 
packaging bad debt and reselling it to investors as a security-this is known as the “originate 
and distribute model” of banking.19 There are three “tiers” in this process-Simple 
Securitizations, Second-Tier Securitizations and Higher-Tier Securitizations.20 These tiers reflect 
levels of risk. In the simple tier the assets are at their lowest risk while the risk increases as you 
go up the tiers.21 Banks may usually trade with Simple Tier products themselves, however 
higher tier securitizations are usually offloaded to a “bankruptcy remote”22 Special Purpose 
Vehicle (SPV). The SPV is a separate company which does not appear on the bank’s books and 
more importantly, the originating bank is not held responsible for its debts.23 Since SPVs are 
trading with what should be unattractive products, several methods are used to make these 
sell. The securities are organised into “tranches” with the highest tranche being the lowest 
risk, having the highest credit rating and having priority status for receiving payments from 
pooled sources. The downside is that it receives the lowest interest. As the tranches go down 
(middle, lower etc) their risk increases but so does their interest rate.24 Essentially, this system 
encourages banks and investors to continuously pass around toxic assets in the hope that 
they won’t be the ones left holding the bad loan when the bubble bursts.   

The Governments in the Eurozone which are now in need of bailouts were forced to bailout 
financial institutions which were left with the bad loans.25 Furthermore, the crisis had a 
concussive effect on the general economy, leading to reduced lending to households and 
businesses which translated into less consumer spending as well as higher unemployment 

                                                           
17 ibid. 
18 European Commission, Economic Crisis in Europe: Causes, Consequences and Responses (European Economy 
2009) < http://ec.europa.eu/economy_finance/publications/publication15887_en.pdf> accessed 25 November  
2011. 
19 Treasury Committee, ‘Financial Stability and Transparency’ (HC 2007- 2008). 
20 Harry McVea, ‘Credit Rating Agencies, the Subprime Mortgage Debacle and Global 
Governance: the EU Strikes Back’ (2010) 59(3) ICLQ 701. 
21 ibid.  
22 ibid.  
23 ibid. 
24 Treasury Committee, ‘Financial Stability and Transparency’ (HC 2007- 2008). 
25 European Commission, Economic Crisis in Europe: Causes, Consequences and Responses (European Economy 
2009) < http://ec.europa.eu/economy_finance/publications/publication15887_en.pdf> accessed 25 November 
2011. 
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(which, for the state means less taxes and an inflated welfare bill). The combined increase in 
necessary expenditure caught certain states unprepared and inflated their debts (they had to 
get the money from somewhere-in the financial climate investors often saw government 
bonds as the safest bet available.)26 The Eurozone Sovereign debt crisis occurred at the point 
where national governments began struggling to repay their debts and investors began to 
lose confidence in their future ability to meet their obligations.  The problem facing the 
Eurozone is the financial stress on Eurozone Member State economies and on the Euro itself 
born of a fear that certain Eurozone states will suffer a Sovereign Default (this occurs when 
the grace period of repayment for a government bond expires.)27  

2. Chapter 2: Critical Analysis of the EU’s Crisis Response at 
State Level (Past and Present) 

3.1 Stability and Growth Pact  

The Stability and Growth Pact (SGP) in its original form consisted of three parts-a Council 
Resolution28 and two Council Regulations (Regulation 1466/9729 and Regulation 1467/97.)30 
For the purposes of explaining the pact it is useful to broadly adopt Seyad’s structured 
approach.31 The Council Resolution consists of the political part of the Pact - it includes vows 
by the actors involved (The Member States, The Commission, and the ECOFIN ) to follow the 
rules laid out in the Council Regulations which are also a part of the Pact. These vows include, 
on the part of the Member States, a commitment to respect the aims of the Pact and to 
correct breaches as soon as possible. On the part of the Commission, they include a 
commitment to undertake the necessary and prescribed actions (such as creating reports 
when there is an actual excessive deficit or when there is a danger of an excessive deficit) 
which will aid the ECOFIN in enforcing the SGP. Lastly, the ECOFIN’s responsibilities involve 
enforcing the Pact and sanctioning Member States which have failed to take the necessary 
remedial action.32 

Council Regulation 1466/9733 forms the technical backbone of the pact along with Council 
Regulation 1467/97.34  Regulation 1266/97 includes an early warning system which is 
supposed to indicate to a Member State (and the Commission) when it is headed towards an 
excessive deficit.  Eurozone Member States are supposed to submit a stability programme for 
evaluation by the Council and the Commission, while non-Eurozone Member States are 
obliged to submit a convergence programme, again to the Council and the Commission. The 
former, roughly speaking involves a Member State’s economic plans to maintain themselves 
within the parameters of the SGP, while the latter is broadly similar. The details of the 
                                                           
26 ibid. 
27 David A Miller, Michael Tomz and Mark L J Wright, ‘Sovereign Debt, Defaults and Bailouts’ (2006) <www.atl-
res.com/macro/papers/Wright%20paper.pdf> accessed 20 October 2011.  
28 Resolution of the European Council on the Stability and Growth Pact Amsterdam 17 June 1997 [1997] OJ 
C236/1 (SGP Resolution). 
29 Council Regulation (EC) 1466/97 of 7 July 1997 on the strengthening of the surveillance of budgetary 
positions and the surveillance and co-ordination of economic policies [1997] OJ L209/1(Budgetary Surveillance 
Regulation). 
30 Council Regulation (EC) 1467/97 of 7 July 1997 on speeding up and clarifying the implementation of the 
excessive deficit procedure [1997] O.J. L209/6 (EDP Regulation 1997). 
31 Sideek M Seyad, ‘Destabilisation of the European Stability and Growth Pact’, (2004) 19(7) JIBLR 239. 
32 SGP Resolution. 
33Budgetary Surveillance Regulation.  
34 EDP Regulation 1997. 
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information which must be included in stability programmes are found in Section 2, Art 3, 
Part 2 of the Regulation.35  

Regulation 1467/9736 expands on the relevant treaty provisions, notably Article 126 TFEU,37 
which outlines the Excessive Deficit Procedure (EDP).  The Regulation becomes relevant at the 
point where the ECOFIN has made a recommendation to a Member State where an excessive 
deficit has been found to exist. The Member State will have four months to take appropriate 
action to reduce their deficit (“action” is not clearly defined). If it does not, the ECOFIN may 
then issue a notice requiring action to be taken.38 If action is still not taken, the ECOFIN may 
decide to impose sanctions, no later than two months after the notice.39 In any event, the 
whole process, between receipt of data showing the excessive deficit to the decision to 
impose sanctions may not exceed ten months.40  However, if the Member State in question 
does comply with the ECOFIN’s recommendation on reducing its deficit, the EDP is held in 
abeyance and this time is not counted towards the limits.41 

3.2 Enforcement of the original Stability and Growth Pact 

The ECOFIN has certain tools to deal with Member States which persistently breach the SGP 
and ignore (or are unable to comply with) the recommendations. The original sanctions were 
laid out in what is now Art 126 TFEU42 - namely the ECOFIN asking the European Investment 
Bank (EIB) to reconsider its lending policy towards that Member State, require the Member 
State concerned to make a non interest bearing deposit within the EU or fine the Member 
State appropriately.  

With the exception of the possibility of a fine, the sanctions provided for in the treaty appear 
somewhat toothless. This was a problem which Regulation 1467/9743 sought to address, by 
providing a special procedure for imposing a fine on a Member State - most pertinent here is 
that the procedure has a size limit for required single deposits of 0.5% of State GDP, as well 
as that it provides for an intensification of sanctions annually up to that level. Furthermore, 
the deposits are converted to fines (which are not to be reimbursed) after 2 years.44 This is not 
a weak provision as even 0.2% of GDP (the base sanction level) is a substantial sum. It is also 
fair since it is not a flat fee which some states would find easier to pay than others. The 
procedure is somewhat weakened by the fact that it allows the ECOFIN to abrogate sanctions 
imposed on Member States, depending on their progress in correcting their deficit.  

3.3 Problems with the Stability and Growth Pact 

Considering that the SGP had the aim of preventing government debt spiralling out of control 
and maintaining stability in the Eurozone, the objective evidence would suggest that it has 
failed.45 Some consider that setting rigid limits on a state’s fiscal policy can be a hindrance to 

                                                           
35 Budgetary Surveillance Regulation. 
36 EDP Regulation 1997. 
37 Consolidated version of the Treaty on the Functioning of the European Union [2008] OJ C115/01. 
38 EDP Regulation 1997, Art 5.  
39 EDP Regulation 1997, Art 6.  
40 EDP Regulation 1997, Art 7.  
41 EDP Regulation 1997, Art 9.  
42 Consolidated version of the Treaty on the Functioning of the European Union [2008] OJ C115/01. 
43 EDP Regulation 1997.  
44 EDP Regulation 1997 Art 13. 
45 Seyad, ‘A Critical Evaluation of the Revised and Enlarged European Stability and Growth 
Pact’ (n 10). 
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a state’s economy within the context of containing their deficit.46 More specifically, there is a 
theory of how the Eurozone could best be managed which requires that the European 
Central Bank  (ECB) reacts to the visible aggregate fiscal position of Member States when 
setting their monetary policy. The argument flows that this kind of mechanism will achieve 
optimal economic performance as the aggregate will essentially be the common fiscal ground 
between Eurozone member states and if the ECB was to adopt monetary policy which it 
thinks best compliments this aggregate position then this would be most likely to have a 
beneficial effect on the Eurozone economy as a whole47 - potentially because it will therefore 
benefit every Eurozone member a little bit as opposed to only benefiting a certain group or 
no one in particular.  This can be contrasted with positions which argue that the monetary 
policies in the EMU as administered by the ECB are most beneficial for Germany48 (perhaps to 
the detriment of smaller Member States).  Collignon believes that setting targets ex ante (the 
way this is done through the EDP and reinforced through the SGP) means that the Eurozone 
will not reach the most accurate aggregate position.  There is some attraction in this line of 
reasoning, though it does not appear that its defenders have fully considered the implications 
of removing or further watering down government debt benchmarks. Furthermore, while it 
could be argued that the independence of the ECB will be preserved since it will be free to 
decide which monetary policy best compliments the aggregate Eurozone fiscal stance; this 
does not appear to logically follow. It is quite likely that there will not be a great range of 
“optimal” policies for the ECB to adopt-this is beginning to sound like a freedom to adopt 
the “right decision” which is certainly not what the drafters would have had in mind when 
they penned Article 130 TFEU49 (which enshrines the independence of the ECB).   

A different line of criticism follows empirical evidence which shows that while the ECOFIN has 
been quick to sanction smaller Member States for fiscal behaviour which arguably should not 
have been a problem at all, it persistently ignored infringements from large Member States 
such as Germany and France.50  This can be a major problem because if the pact’s provisions 
are routinely ignored they will become meaningless and the pact will lose its integrity as it will 
demonstrate a double standard. Arguably, this is what happened in practice (since currently 
only four EU member states are not parties to an excessive deficit procedure)51 and what has 
necessitated the much stricter pacts and provisions discussed below. However, the SGP was 
not written with the intention of being ignored or misapplied in the way described, therefore 
it remains to be seen what success exactly the supposedly stricter new provisions will have. 

3.4 The “Six Pack” Regulations’ Impact on the Stability and Growth Pact 

In late 2011 a set of 6 new measures were adopted at EU level dubbed the “six pack”-all 
aimed at getting a legislative handle on the Eurozone crisis.52 Some of the included measures 
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related particularly to strengthening the SGP going forward, namely Regulation 1175/2011,53 
Council Regulation 1177/201154 and Regulation 1173/201155 (Which only applies to 
Eurozone Member States). Regulation 1175/2011 aims to improve the co-ordination between 
the EU and Member States when it comes to economic policies and allow for better 
supervision than was available under the original SGP. This is achieved to a large degree 
through compelling Member States to participate in the European Semester. The European 
Semester is a period beginning in March every year56 with the Council setting economic 
priorities for the Union based on a Commission report. Member States will then submit their 
stability convergence programmes by the end of every April.57 By July, the European Council 
and ECOFIN will finalise policy advice for Member States. The Regulation provides that 
Member States are supposed to follow the advice and includes the possibility of the Council 
issuing a statement of non-compliance if a Member State does not follow the EU guidelines. 
This regulation represents an interesting step forward since it essentially requires Member 
States to harmonise their economic policies in Brussels before they implement them at home.  
These provisions may aid surveillance over national budgets and the build up of dangerous 
deficits and debt.  

Regulation 1177/2011,58 which amends Regulation 1467/97,59 brings more sophistication to 
the enforcement of the SGP; however this may come at the cost of weakening the 
enforcement mechanism. The amending Regulation adds a list of considerations which the 
Commission must take into account when considering if a deficit has been built up in 
exceptional circumstances. They include expenditures arising from: policies to promote 
potential growth, policies to promote research, development and innovation, measures to 
comply with the Europe 2020 agenda60 and bilateral (and multilateral) assistance given to 
another Member State within the context of a financial crisis. Conversely, a state may not 
claim the existence of such a crisis and economic factors beyond their control as an 
exceptional circumstance for having an excessive deficit.  Allowing the Commission to 
essentially discount expenditure on the above criteria when making its excessive deficit 
calculation is a welcome sign that this is not just a knee jerk Regulation to deal with the 
current crisis but rather a measure taken with a long term view in mind. Essentially, the 
Regulation shifts the excessive deficit procedure to cases where a deficit has been incurred 
due to expenditure which is not as desirable from an EU standpoint. This has benefits and 
drawbacks. On the plus side, it will encourage Member States to spend in fields which have 
potential high returns such a research, development and Innovation as well as spending to 
ensure growth-in the long term this may lead to a better financial situation. It is worth noting 
however that this Regulation has the potential to do more harm than good in the short to 
medium term as it will exclude a lot of expenditure and Member States may therefore escape 
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scrutiny and still build up dangerous debts and deficits-ultimately when looking for financial 
stability, how a Member State has built up the deficit is less important than the fact that it 
has.  

Regulation 1173/201161 (which applies only to Eurozone Member States) acts to supplement 
the two new amending regulations discussed above by toughening up the SGP’s 
enforcement.  The primary tool through which this is achieved is the introduction of “reverse 
majority” in the process by which the ECOFIN adopts a Commission proposal to compel a 
Member State to lodge an interest bearing deposit with the Commission.  The Commission 
proposal will now be deemed accepted unless the ECOFIN rejects it by a qualified majority.  

The combined effects of the SGP amendments are encouraging though not without causes 
for caution. Regulation 1175/201162 provides a new and arguably more robust structure for 
oversight and co-ordination of national budgets and economic policy (respectively) which 
could improve the chances of averting future crises. Regulation 1177/201163 lays out a 
framework which could potentially encourage “smarter” spending at Member State level 
while not penalising states for financial assistance to fellow Member States-this arguably 
promotes “solidarity of feeling” as discussed above, since Member States will know that they 
will not be penalised for committing funds to bailouts.  Regulation 1173/201164 increases the 
chances of a monetary sanction occurring against a Member State in breach of the SGP by 
imposing the “reverse majority” requirement in the ECOFIN. If there is cause for optimism 
however it must be cautious optimism for two reasons. Firstly, the original provisions of the 
SGP would arguably have been sufficient if there had been political will for them to be 
applied fairly-despite the recent improvements, if the political will for an equal application is 
still lacking the amendments may not take us much further.65 This is tackled to an extent by 
the “reverse majority” requirement outlined above, though that in itself raises questions-
particularly of whether so much power should be vested with the Commission which is an 
unelected body (as opposed to the Council which has at least indirect democratic 
legitimacy).66 

3.5 The European Financial Stabilisation Mechanism 

 The European Financial Stabilisation Mechanism was created in the beginning of the crisis as 
a bid to calm market fears and provide financial security to the Eurozone.  The mechanism ran 
into legal problems from its inception since, unlike the European Stability Mechanism 
discussed below which was preceded by a treaty amendment, the Stabilisation Mechanism 
had to be read in the context of the “No bailout clause”-Art 125 TFEU67 which states that the 
Union shall not be liable for the debts of Member States. In order to get around this 
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provision, the Stabilisation Mechanism was established using Art 122 TFEU68 which provides 
that financial assistance may be provided to Member States who are suffering from natural 
disasters or events beyond their control. While, clearly, the financial crisis is not a natural 
disaster, the global financial crisis was an event on a scale not seen since the Great 
Depression in its effect on the European economy.69 It is not a major stretch to contend that 
this was an event which was beyond the control of the affected Member States. While their 
personal spending is undoubtedly within their control and such Member States can be held 
responsible for their own policies to a large degree,70 it seems doubtful that any of the 
affected member States would be close to default under normal conditions for several 
reasons. Firstly, the sheer scale of the crisis necessitated unprecedented bailouts and stimulus 
packages which would not have been necessary otherwise. Secondly, if the global financial 
market environment was not in crisis, there would not have been such a shortage of credit 
and investor confidence, therefore Member States would have found it considerably easier to 
service their debt, much like they had until recently. Therefore on a purely factual basis it is 
clear that a large part of the causes were beyond Member State control (even if they could 
have handled it better in some cases)-It would seem possible to apply Article 122.  

The Stabilisation Mechanism was established by Regulation 407/2010.71 It is possible to 
explain the Mechanism as a guarantee up to a certain amount, from which Member States in 
need can draw funds in order to help meet their obligations.  This is a different (and arguably 
inferior) approach to that adopted later with the European Stability Mechanism which was a 
much more tangible fund. The problem with the Stabilisation Mechanism operating to a large 
degree as a promise rather than as a fund is that Art. 125 TFEU prevents the EU or its 
Member States from assuming the financial obligations of another EU Member State. It would 
seem that a tangible fund of the ESM kind is more in line with this wording that the 
guarantee based Stabilisation Mechanism. While the EFSM has a limit and therefore no 
contributing Member State can be said to be liable for the obligations of another Member 
State to its creditors, this is slightly semantic since within the framework of the EFSM and 
within its limits, the contributing Member States are arguably guaranteeing the obligations of 
another Member State. 

Some commentators have adopted a teleological and contextual72 approach to Art. 125 
arguing in effect that the text of the provision has to be read in the light of its purpose, which 
is to maintain economic stability in the Union. It appears that applying the prohibition in a 
way which is destructive to that very stability would be counterintuitive or at least so it is 
argued.73 Athanassiou does point out that the Court of Justice of the European Union (CJEU) 
seems to have indicated in Textiwerke,74 among others, that, ‘the operative part of an act has 
to be interpreted by having regard to the reasoning which led to its adoption’.75 The case is 
concerned with State aid but nonetheless relevant in its examination of the issue of 
interpretation. Legally speaking this all may well be true; however an argument like this does 
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not take into account economic realities. Market forces are confidence driven and basing the 
future stability of the Eurozone on such ambiguous legal ground is not the best way to ensure 
market confidence. Policymakers have apparently taken some heed of this consideration since 
they have addressed the legal basis issue in setting up the latest provisions discussed below.  

It is pertinent to note that this chapter does not include a discussion on the European 
Financial Stability Facility (EFSF),76, though this author is of course aware of its existence and 
importance to the EU response to the crisis. The reason behind this omission is that the EFSF 
was created largely outside of the EU treaty framework (through an agreement between the 
EFSF, a special purpose vehicle, and 17 EU Member States)-though this in itself shows that 
while the EU Member States enacted the EFSM, which was a debt guarantee up to €60 Billion 
(sixty billion Euros), within the treaty framework-they did not want to risk the majority of the 
bailout fund which was vested in the EFSF77 on a potential challenge on the grounds of Article 
125 TFEU.78 This could be seen as an admission that the legal framework at the time was not 
deemed sufficient.79  

3.6 The Treaty on Stability, Coordination and Governance in the Economic and 
Monetary Union (Fiscal Compact)80 

The Fiscal Compact should ideally be read together with the treaty establishing the European 
Stability Mechanism81 - in some ways the Fiscal Compact lays down the general direction 
which the Eurozone Member States will take in order to resolve the debt crisis (and provides 
the legal tools to underpin this drive) while the European Stability Mechanism provides ‘the 
substance’ of the EU response to the crisis.  The Fiscal Compact treaty deserves reading and 
discussing in full, but this chapter will focus on certain provisions which this author feels are 
of most significance.  

It is interesting to note that the preamble of the Treaty clearly states that it seeks to make use 
of the Article 20 TEU82 and Article 326-334 TFEU83 Enhanced Cooperation Procedure. Article 
20 TEU provides that Member States who so wish may establish enhanced cooperation 
between themselves with the aim of furthering the aims of the Union and protection its 
interests. Articles 326-334 TFEU outline the procedural rules for enacting Enhanced 
Cooperation. The procedure provides the EU with extra flexibility and a way to test 
integration measures without involving the whole of the EU84. The Fiscal Compact is perhaps 
the first large scale use of this procedure in precisely the circumstance envisioned by Art 20(2) 
TEU which states that: 

‘The decision authorising enhanced cooperation shall be adopted by the Council as a last 
resort, when it has established that the objectives of such cooperation cannot be attained 
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within a reasonable period by the Union as a whole, and provided that at least nine Member 
States participate in it. The Council shall act in accordance with the procedure laid down in 
Article 329 of the Treaty on the Functioning of the European Union.’85  

This is the case since certain states such as the UK have shown reluctance to participate in 
similar endeavours.86  Also in the preamble is the fact that after 1 March 2013 all aid granted 
under the European Stability Mechanism is contingent on Member States signing the Fiscal 
Compact Treaty. Neither the ESM Treaty nor the Fiscal Compact Treaty makes a lot of this, 
though it is a provision with potentially far reaching consequences. The logical conclusion is 
that Member States who want to or need to join the ESM after it has come into being will 
also have to sign the Fiscal Compact Treaty, even though they may not have participated in its 
drafting. If a state is compelled to sign up to the ESM Treaty out of economic need, being 
forced to also sign up to the Fiscal Compact has the air of coercion. For a framework with 
such involved provisions, this is concerning.  Not in the least, Member States which are 
members of the ESM currently and which are receiving bailouts (Greece and Ireland for 
example) would not have been in a strong position to protect their interests during 
negotiations.   

The thrust of the treaty comes in its Article 3-what is actually termed the “Fiscal Compact” 
within the Treaty87 (from where the Treaty derives its colloquial name in the media). The point 
of the Fiscal Compact is to introduce a “debt brake.”88 The rectitude of which is debated in 
economic circles89 - the mere fact that this type of balanced budget agreement is 
controversial among economists and politicians strengthens the concerns raised above about 
the “our way or the highway” approach laid out in the Fiscal Compact Treaty.90 The Fiscal 
Compact Treaty demands that Central Government budgets be kept in Balance (Article 3 (1) 
(a))91 - this will be achieved for the purposes of the Fiscal Compact Treaty if the conditions 
outlined in Article 3 (1) (b)92 are met (this section also provides that the Commission will 
propose deadlines which Member States are to meet in implementing the provision).  Article 
3 (1) (c)93 states that parties to this Treaty may only deviate in extreme circumstances. Article 3 
(1) (e)94 indicates that a significant observed deviation from the targets set will result in the 
automatic triggering of a corrective mechanism which involves the Contracting party’s duty to 
implement measures to correct the imbalance over a set period of time. On its own, this 
would amount to saying “if a Contracting party breaches its obligation it will be corrected by 
its obligation to rectify the breach of its original obligation” – which is not a very clear 
provision. There is however a clearer mechanism with which to bind the Contracting Parties. 
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Article 3(2)95 states that Contracting Parties are expected to put the provisions of Article 3(1)96 
on a constitutional footing if possible and on a binding footing in any case, so that they are 
certain to be adhered to during the national budgetary process.  In order to ensure 
compliance with these provisions, Article 8 (1)97 states that if the Commission or another 
Contracting party is of the opinion that a State has not complied with the requirements of 
Article 3 (2),98 both may bring an action before the Court of Justice of the European Union, 
the opinion of which will be binding on all parties. Article 8(2)99 further provides that if a 
Contracting Party considers that another Contracting Party has not adhered to the judgement 
of the Court (based on the Commission’s or its own assessment) it may bring an action before 
the court which can lead to monetary sanctions against the offending party.  

The Fiscal Compact Treaty is intriguing in its approach since it aims to entrench itself by 
compelling the Treaty parties to incorporate its provisions within their constitutional 
framework if possible or at the very least through a binding provision. This is interesting 
because it sidesteps requirements in several Member States for a referendum (which may 
have been the object).100 There is a legal problem with this outcome. Firstly, legally speaking, 
a Member State such as the UK may never be able to accede fully to the Fiscal Compact since 
it has no written constitution and the traditional view is that the UK Parliament may not bind 
future Parliaments.101 It would seem therefore, that legally the UK could not participate in the 
Fiscal Compact Treaty, which places doubt on the Treaty’s Article 16102 aspiration to begin 
incorporating its substantive measures into the legal framework of the EU. Considering 
academics have already made the point that the enhanced cooperation option may foster a 
“Multi-Speed Europe” (especially when combined with certain Member States’ more 
isolationist tendencies)103 it may be unfortunate that the largest scale use of enhanced 
cooperation has been implemented in a way which all but rules out participation from one of 
the EU’s largest economies.  

3.7 The European Stability Mechanism 

The European Stability Mechanism (ESM) was facilitated by Council Decision 2011/199/EU104 
which inserted text into Article 136 TFEU105 to the effect that Member States are free to 
create this facility, more precisely, ‘The Member States whose currency is the euro may 
establish a stability mechanism to be activated if indispensable to safeguard the stability of 
the euro area as a whole. The granting of any required financial assistance under the 
mechanism will be made subject to strict conditionality’. The European Stability Mechanism 
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was originally agreed upon by the European Council in October 2010.106 In its conclusions, 
the Council pointed to the need to establish a permanent crisis mechanism in order to 
safeguard the stability of the Eurozone.  

The creation of the ESM came about due to the fact that the temporary responses to the debt 
crisis such as the EFSF mentioned above were on an unsure legal footing considering the 
existence of Article 125 TFEU (the no bailout clause) and the impending legal challenges to 
bailouts generally at national level, such as those in Germany (The German 
Bundesverfassungsgericht107 having recently delivered its judgement on the legality of the 
bailout of Greece and the validity of the EFSF).108 The submissions before the 
Bundesverfassungsgericht included that the EFSF and bailout were contrary to EU law. While 
this was rejected by the court it explains the need to establish permanent bailout mechanisms 
such as the ESM on a solid Treaty footing-in order to close down potential future Article 125 
TFEU challenges which, even if unsuccessful, can serve to unsettle financial markets.  There is 
a sound economics reason for this-debt markets respond very negatively to uncertainty. Since 
the legality of the previous vehicles was not certain due to the existence of the “no bailout 
clause”,109 it was necessary to create something with an air of permanence and certainty in 
order to calm the markets. Ostensibly, if investors know that the facility is here to stay and 
that it is unequivocally legal, they will be more reassured about investing in Eurozone debt 
since it is essentially secured by the ESM-therefore there is a good chance of them getting a 
return on their investment even if the individual state whose bond they have purchased runs 
into trouble.  

The Bundesverfassungsgericht’s insistence that any permanent bailout mechanisms which 
facilitate Germany assuming responsibility for the financial commitments of other states 
would be unlawful under German law unless every disbursement is approved by the 
Bundestag (the German Parliament’s Lower House) budgetary committee has been 
interpreted in some quarters as opening the door for a successful legal challenge against the 
ESM.110 This author would contend to the contrary however, since the ESM’s capital structure 
is limited to €700billion (seven hundred billion Euros) with a maximum lending capacity of 
€500billion (five hundred billion Euros)111 - this is to say that the expenditure is limited and 
clearly defined and if it is approved in bulk by the Bundestag the Bundesverfassungsgericht’s 
requirements would appear to be met. Therefore, the ESM appears to have been soundly set 
up in both EU law and German law, though admittedly one can never predict what legal 
challenge may arise in other Member States. 
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3. Chapter 3: Averting Future Crises in the Financial Services 
Sector and Tackling Systemic Risk 

4.1 Justification for Legislative Intervention and Identification of Issues 

Measures which detect and deal with Sovereign default are crucial to the EU’s future 
response to a crisis; however, the EU cannot be numb to the reality that the sovereign debt 
crisis was precipitated by a failure in the international banking system. While the EU cannot 
regulate the international banking system, there are steps to be taken which can address 
weaknesses in the practice of banks operating within the Union. It has become apparent that 
the current regulatory structure has failed112 since it failed to avert the crisis in Europe’s banks. 
Some critics argue that the financial crisis was not only obviously caused by a regulatory 
failure but this was to be expected since the prevailing wisdom prior to 2008 was that 
markets do not fail and strict regulation is unnecessary.113 

The lack of regulation in the financial services field has lead to “perverse incentives” to take 
excessive risks for two reasons. First due to the separation of management and ownership 
and second, due to financial institutions which are “too big to fail” being safe in the 
knowledge that if their gambles pay off they reap the benefit, while if they do not, the 
government (that is to say, the taxpayer) will bail them out.114  The problem with the 
separation of ownership and management is that managers do not necessarily have the 
company’s long term interests at heart, since their incentives revolve around short term 
rewards - both in terms of financial bonuses for short term performance and re-election to 
their position.115 This problem is exacerbated in companies which use stock options as a form 
of remuneration as it encourages managers to take reckless risks in order to increase share 
price in the short term.116 The prevailing culture before the crisis is dubbed “American 
socialism” by Stiglitz - the concept that gains are personal and losses socialised.117 The Turner 
Review (a wide ranging review into UK and International Banking Regulation in light of the 
crisis conducted by the UK’s Financial Services Authority) concluded inter alia that ‘[t]here is a 
strong prima facie case that inappropriate incentive structures played a role in encouraging 
behaviour which contributed to the financial crisis.’118 These considerations do not seek to 
focus on the issue of remuneration based perverse incentives, but to use this issue as a tool to 
demonstrate that since the incentives of those running banks are misaligned with those of the 
institutions, shareholders and even society, there is a strong case for robust regulation of the 
way they conduct business. 

In some quarters119  there are concerns that regulators will use the crisis to overreact and 
introduce unnecessary regulation. This should not become an issue of light regulation versus 
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heavy regulation. Rather it should be an issue of right regulation. In other words measures 
should be adopted which are sufficient to provide a framework which does not allow the 
financial services sector to endanger the wider economy again. The De Larosiere report states 
that, ‘it is extremely important to re-align compensation incentives with shareholder interests 
and long-term, firm wide profitability’.120 The report goes on to propose several methods of 
achieving this. Firstly, bonuses to those in control of investment portfolios should be given 
over a certain period of time-for example 5 years, in order to give managers an incentive to 
ensure long term prosperity.121 Currently, bonus pools being distributed annually is 
counterproductive as it ensures top managers will receive vast pay outs regardless of the 
consequences of the work they’ve done over that year. If their bonuses were paid out at the 
end of a 5 year cycle for example (or in instalments over those 5 years as the de Larosiere 
group proposes) then they would be a reward for proven good work and would furthermore 
incentivise them to ensure stable prosperity for their employers. These proposals are set out in 
Recommendation 11.122  As a side note, the incentives point works in a different way as well. 
In addition to regulating the incentives of managers, it is possible to regulate the incentives of 
shareholders-for example by increasing their exposure in case of bank failure. This would 
ensure that they have a greater interest to control management and prevent excessively risky 
behaviour.123 A detailed look into executive remuneration in the banking industry lies outside 
the scope of this chapter, however it is an issue which both shows the need for intervention 
in the sector generally and which must be kept in mind as a part of any long term reform 
package either at EU or Member State level.  

The High Level Group on Financial Supervision in the EU, chaired by Jacques de Larosiere 
undertook a very detailed look into the financial crisis from a regulatory standpoint. In the 
final report (known as the Larosiere Report)124 the group offers a comprehensive analysis 
(some commentators have called the report “seminal”)125 of the factors which lead to the 
banking crisis (and therefore the Sovereign debt crisis) and propose a series of concrete steps 
which the EU needs to take in order to get to grips with the Eurozone crisis. Even at the 
outset the report notes that the EU had an inadequate crisis response framework in place.126 
Also early on, the group addresses in passing a familiar point, that of greater coordination 
between regulators and monetary authorities (i.e. central banks, the ECB). ‘Overall 
cooperation between monetary and regulatory authorities will have to be strengthened, with 
a view to defining and implementing the policy mix that can best maintain a stable and 
balanced macro-economic framework.’ 

The above extract should be read along with the examples which the report gives of measures 
which could have been taken to avert the crisis, but were not (which appear above this 
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passage in the report).  Some of these measures make a point of regulation ensuring counter 
cyclical balance (making sure banks save up in good times so they can lend in a crisis) which is 
also a point made by Stiglitz.127 Even more interestingly, one of the possibilities discussed is 
‘modifying tax rules that excessively stimulate the demand for assets’. Read along with the 
main quote above, it would seem to show that the high level group is advocating not only co-
operation between regulators and monetary authorities but also a certain level of 
convergence between fiscal and monetary policy (fiscal policy being concerned in part with 
taxation.)128  In relation to counter cyclical measures, the report discusses the Spanish 
approach-Spain’s central bank has engaged in a practice known as “dynamic provisioning”-in 
simplest terms this revolves around building up buffers for banks which they can draw on 
when loans start to go bad as they did during the financial crisis.129 Normal or “cyclical” 
operation means that banks have low lending criteria in boom times and conservative ones in 
a crisis-in other words they give away money more easily when times are good and do not 
build up buffers, while they try to build these buffers through conservative lending once a 
crisis has begun. The Spanish model works in reverse-it compels banks to build up buffers 
when times are good and lend more easily in a crisis. What this achieves is that banks already 
have a buffer when a crisis breaks.130 Furthermore, by sacrificing some potential gains during 
a successful period these provisions help manage crises, thus being better for stability. These 
arguments (among others) are summed up in the report’s recommendation 1 which 
proposes, inter alia, that minimum capital requirements should be increased, pro-cyclicality 
reduced (dynamic provisioning encouraged) and stricter rules should be introduced for off 
balance sheet items.  Following on from that, the report’s Recommendation 7 deals with the 
“Parallel Banking System” - in other words off balance vehicles, hedge funds and other 
similar institutions.  The group recommended that regulation should be extended (along with 
requirements for transparency) to all firms and entities the operation of which has a systemic 
effect.131 

4.2 The Iceland Example  

One nation outside of the EU which suffered more than most in the financial crisis was 
Iceland.  The Icelandic banking system essentially collapsed (before being restructured) due to 
its unchecked ballooning to the point where its banks had become not only “too big to fail”, 
but also “too big to bail”.132 Examining the Icelandic experience takes on more relevance 
among concerns that the Spanish and Italian economies would be too big to bailout if it came 
to that. Icelandic commentators point out that the banking failure in Iceland occurred both 
due to internal regulatory failure and due to the EU’s liberal regulation of markets.133 What is 
more relevant here, however, is not why the crisis happened in Iceland, but how the Icelandic 
Government have dealt with it since presently Iceland has recovered to be in a better position 
than many Eurozone member states-having done better in terms of growth, jobs, protected 
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its welfare state and commanding more confidence on capital markets than Ireland for 
example, which bailed out its banks (unlike Iceland).134 

The key legal provision in the Icelandic response was the Emergency Act.135 This piece of 
legislation provided Icelandic authorities with sweeping and unprecedented powers-notably 
to set up “a new financial undertaking”136 in order to take over a failing private financial 
undertaking or its estate.  It also allowed the Icelandic Financial Supervisory Authority (FME) to 
take special measures in unusual circumstances in order to safeguard the stability of the 
financial system in Iceland (unusual circumstances were defined as instances where a financial 
undertaking experiences difficulties which would, inter alia, render it unable to meet its 
obligations).137 The Act further provided that the FME had the power to assume the functions 
of the shareholders of a failing institution, which include taking over and dismissing the 
board, as well as appointing resolution committees to perform these functions.138 This was 
achieved by adding an article 100a to the Icelandic Financial Undertakings Act.139 All these 
powers were necessary for the Icelandic approach to the collapse of their banking system. 
Unlike Eurozone Member States (and others, such as the UK) who bailed out their failing 
banks, Iceland did not-the Icelandic government merely guaranteed deposits.140 Rather, it 
allowed its banks to fail and utilizing the Emergency Act provisions, resolution committees 
were appointed to run the failing banks. Furthermore, three new banks were created 
pursuant to Art.1 of the Emergency Act.141  Under powers granted by the Emergency Act, the 
resolution committees were able to approve the transfer of assets from the failing banks to 
the new national banks. What this achieved was a salvaging of the solvent parts of the failing 
private banks, while the rest were allowed to go bankrupt. The government’s (and therefore 
the taxpayer’s) exposure was much lower than what it would have been, had the government 
opted to bailout its banks (which it couldn’t do in any event).  

After getting to grips with the initial crisis, Icelandic law made a certain climb down in the 
form of an amending statute142, which made several alterations. These included a change in 
FME powers-from being able to appoint resolution committees to being able to appoint a 
provisional board of directors with more limited powers143, which was nevertheless tasked 
with similar duties, notably to take drastic measures to either solve the institution’s 
predicament or wind it up. The provisional board had a time limit of three months to achieve 
this after which, it must either be re-appointed or the institution’s trading licence is 
immediately revoked. However, the most important change to regulatory powers was that 
instead of the FME having the authority to take over the duties of shareholders as before, 
after the amending act they must be invited to do so. While in practice it may be argued that 
at a certain stage there will be sufficient pressure on shareholders to do so, this is no doubt a 
significant decrease in the powers of the FME.  
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This investigation into the development of the Icelandic regulatory response is relevant to the 
EU in the following way. We have seen that commentators have generally called for an 
increased regulatory response and made a series of recommendations, such as tackling pro-
cyclicality, regulating management incentives, increasing transparency etc.  However, no EU 
commentators have strayed into the radical territory inhabited by the Icelandic regulators post 
the 2008 crisis. It is in some ways a disappointment that the Icelandic authorities have taken a 
step back-while the powers granted to the FME under the Emergency Act were indeed 
unprecedented, it is submitted that empirical evidence144 (not in the least the endorsement of 
the IMF)145 suggests that their approach was successful. Furthermore it has become almost 
common ground between commentators that the financial sector did not act responsibly 
leading up to the crisis.146 The question remains therefore, why should regulation of that 
sector not be as robust as possible? Whatever else remains on the books in the EU, this 
author submits that a version of the Icelandic Emergency Act must be introduced as a last 
resort power in the EU. This would require serious safeguards in order to be workable in a 
multimember Union, for example steep requirements for the activation of this law, such as a 
decision by an EU wide systemic risk assessment body (Such as the European Systemic Risk 
Board) that an institution is not only failing, but is large and important enough in the EU cross 
border banking system to pose a serious systemic risk across the Union.  In such a 
circumstance, it is submitted, the EU should (through the Commission or a new body) have 
the ability to undertake actions similar to the original powers of the Icelandic FME.  While the 
EU does not have fiscal competence147 it is possible to introduce those measures through 
treaty change or enhanced cooperation.  

4.3 Tackling Systemic Risk-The European Systemic Risk Board 

An in depth analysis of every separate development in the EU legal order ushered in since the 
crisis would fall somewhat outside the scope of this work, which is why it will only be possible 
to focus on the most prominent by one criteria or another.  

One visible string to the EU’s new regulatory bow is the European Systemic Risk Board (ESRB). 
Established by what will from now on be referred to as the ESRB regulation,148 the ESRB is an 
attempt to address a lack of centralised macro-prudential supervision.149 The ESRB regulation, 
recognising the lack of necessary regulatory powers in this field150 establishes the ESRB with 
the aim of, inter alia, monitoring and assessing systemic risk with the aim of mitigating the 
system’s exposure to the risk of failure of components which carry systemic significance. The 
ESRB is to make the financial system more stable and resilient to shocks.151 Systemic Risk is 
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defined as ‘Systemic risk refers to the risk or probability of breakdowns in an entire system, as 
opposed to breakdowns in individual parts or components, and is evidenced by co 
movements (correlation) among most or all the parts.’152 The above definition explains the 
concept in a clearer way however another definition relates the importance of why 
strengthening regulation was felt to be necessary. This definition was developed from a 
collaboration of the IMF, Basel Committee on Banking Supervision (BSCB) and Financial 
Stability Board (FSB) and describes systemic risk as ‘It is the disruption to the flow of financial 
services that is (i) caused by an impairment of all or parts of the financial system; and (ii) has 
the potential to have serious negative consequences for the real economy’.153 This definition is 
significant in that it spells out the reality of systemic shocks having a palpable effect on the 
real economy (and from that real people, not least in terms of jobs). This relates the 
importance of the ESRB initiative and will tie in with later criticisms this article makes 
regarding its effectiveness. The rationale for the creation of such a body stems from the fact 
that policymakers have arguably reached a consensus that the financial crisis (at least as far as 
the EU is affected) stemmed to a large degree from a lack of understanding and supervision 
of the interdependence of the EU’s financial markets and institutions-in other words, a lack of 
understanding of their systemic significance.154 

Briefly, the ESRB is structurally divided into a General Board, a Steering Committee, a 
Secretariat, an Advisory Technical Committee and an Advisory Scientific Committee.155 The 
General Board is the decision making body,156 while the Steering Committee will assist with 
its work, The Secretariat will manage the activity of the ESRB and the two advisory 
committees will offer technical assistance.157 The composition of these bodies is of particular 
relevance and will be discussed in depth later. In particular, the General Board’s voting 
members include the President and Vice-President of the ECB, the Governors of National 
Central Banks, a member of the European Commission, The Chairperson of the European 
Banking Authority, The Chairperson of the European Insurance and Occupational Pensions 
Authority, the Chairperson of the European Securities and Market Authority, the Chair and 
the two Vice-Chairs of the Advisory Scientific Committee and the Chair of the Technical 
Advisory Committee.158  

Article 3 (1) of the Regulation159 outlines the ESRB’s aims again, while acknowledging the 
need for the financial sector to provide a ‘sustainable contribution’ to economic growth (a 
nod to academic concerns mentioned above about the imperative to balance the growth 
generated by financial services with stability); however, Article 3 (2) is of more interest as it 
contains a list of the powers available to the ESRB. Those include collection and analysis of 
relevant information (specified in the Regulation), identifying and prioritising systemic risks, 
issuing warnings if those risk are deemed significant and if appropriate making the warnings 
public, issuing recommendations for remedial actions and if appropriate making those public, 
issuing a confidential warning to the Council in emergency situations (as specified) in order to 
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allow the Council to assess the need for a decision, monitoring the outcome of its warnings 
and recommendations and other duties relating to co-operation with the EU and International 
regulatory order.160 What will become apparent is that the powers available to the ESRB are 
soft law powers.  In some ways this is particularly disappointing as the attentive reader will 
remember that part of the conclusions of the De Larosiere report discussed above was the 
general need for more robust regulation which prima facie at least would seem to exclude a 
soft law approach.  

This issue has exercised academics161 who seem stuck between the hard lessons learned from 
the crisis and the EU’s difficult political reality. Ferran and Alexander examine the ESRB’s 
potential in light of the track record of soft law bodies at international level and keeping in 
mind the differences between international and EU law. While the authors rightly point to 
success stories at international level (such as the OECD’s “naming and shaming policy” in 
regard to tax heavens) they neglect the simple point that the international legal system is 
dominated by the soft law approach due to a lack of an alternative. The EU however does 
have an alternative. It is contended that the ESRB may exert influence nonetheless, particularly 
if its recommendations and warnings are accurate.162 With respect, the authors’ analogy with 
international law does not sustain their conclusion that the ESRB is likely to be successful in 
terms of influence, especially considering the real concerns they themselves recognise. For 
example, the European Parliament has in the past expressed serious misgivings about the use 
of soft law by Union Institutions.163 While the Parliament was in that instance more concerned 
with the effect of an extensive soft law regime on the ability of individuals to enforce their EU 
law rights, the Parliament did make a powerful point that the Union starting to rely on soft 
law may threaten to shift it from the community model towards that of a ‘traditional 
international organisation’.164 This seems a particularly relevant argument in light of the fact 
that defences of the ESRB’s soft law powers have come precisely from a comparison with 
public international law. This author sides with Parliament in its concern that a consistent 
recourse to soft law undermines the EU spirit at the best of times and would further contend 
that in the present circumstances amounts to an unnecessarily cautious step. On the other 
hand the Commission has expressed an opinion that an institution’s legitimacy can be drawn 
from effective action rather than necessarily from binding powers.165 The language of the 
Commission seems certain that the ESRB will be able to set a track record of effective action, 
thus becoming a legitimate and respected body, though as Ferran and Alexander point out 
the final outcome of the ESRB’s recommendations and warnings will be dependent on the 
effective co-operation of and implementation by a system of different bodies-therefore the 
ESRB’s success is not truly in its own hands and it may become “tainted by association”.166 
Perhaps this consideration explains why Ferran and Alexander express a hope, rather than a 
certainty, that the ESRB will prove effective (in contrast with the Commission). Since 
expressing that position the Commission (or a part of it) has expressed contrary thinking, for 
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example in its drive to better regulate financial conglomerates.167 The Commission’s 
assessment of rules relating to the supervision of financial conglomerates, in light of the 
financial crisis and the realisation of the scale of cross border risks, led to it issuing a legislative 
proposal in 2010 which sought to toughen up supervision of financial conglomerates in the 
internal market (while its above mentioned communication was issued in 2009).168 This may 
signify a shift in the Commission’s approach to a tougher stance on regulation.  In any event, 
the ESRB has not escaped even harsher criticism with the House of Commons Treasury 
Committee entertaining concerns that the institution may become not much more than “a 
talking shop”169 - one expert drew a comparison with recommendations issued by the Bank 
of England following its very accurate financial stability reports-recommendations not often 
heeded. While the committee concludes that it would be a mistake to underestimate the 
ESRB’s potential influence it does concede that this influence will depend very much on 
reputation. Two points are submitted here-first, that the anecdotal comparison with the lack 
of follow up to the Bank of England’s financial stability reports is concerning and secondly 
that, particularly in light of that example, it is potentially unwise to leave systemic risk 
supervision and regulation in the internal market to this unproven approach.  

The need for binding powers to be conferred to the ESRB has been recognised elsewhere.170 It 
is put forward that the current powers of the ESRB do not go far enough as they leave 
effective enforcement in the hands of national regulators, which arguably are concerned 
more with the stability of individual institutions than systemic stability.171 Kapoor argues 
therefore, that the answer is to give the ESRB wide ranging statutory powers. It is important 
to note that these discussions are prefaced by a statement of what policymakers already 
know-that the world (and by implication the EU) cannot survive another crisis of the type we 
are experiencing currently. The implication is that this is not a time for half measures-this 
author supports that position.  

There is a further criticism one may level at the ESRB, which also relates partially to its lack of 
binding powers-namely, that the ESRB regulation does not provide it with many specific 
macro-prudential tools, the use of which has generated some consensus as being effective.172 
As Joosen points out there are several specific tools which were pointed out by the Co-
ordinating Group of the Committee on the Global Financial System of the Bank for 
International Settlements173 , which the ESRB could have used as a way to control or suppress 
systemic shocks. Perhaps the fact that the ESRB was envisaged as a soft law body made 
considering its use of such tools redundant, however this shows another facet in which The 
ESRB is removed from being an effective body in the same way that a national regulator 
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might have been. While this is to a certain degree understandable due to political realities, it 
is not ideal. As a matter of practical need, it would serve the best interest of the Union and its 
citizens that real effectiveness is not sacrificed due to political wrangling. Much can be said 
critically of the inability of European policymakers to agree on a more robust regulator even in 
a time of such crisis; however that is a matter for a different type of text. The aim of this 
article is to highlight possible best practices should policymakers choose to take that course.  

4.4 Future Steps 

It is important to note that there is a lot more in this field which this chapter has not 
discussed due to the constraints of space. What this chapter has sought to achieve therefore, 
is to show a thread, starting with highlighting gaps in the regulation of the banking industry 
(and justification for a legislative response), then moving to show an external perspective in 
the face of the Icelandic experience, before focusing on the ESRB as the most significant 
recent development (in the eyes of the author). What the reader could take away from this is 
both reasons and ideas for action which the EU could take to improve control over the 
banking/financial services industry-potentially in a way which combines a reaction to criticisms 
of the ESRB’s soft law powers with the Icelandic experience.  

If adopting the larger part of the Icelandic approach to dealing with a fiscal crisis which 
involves a banking failure proves to be politically unpalatable, it is important to be able to 
extract those provisions which have received more widespread approval. Most notably, 
Sweden’s experience in dealing with the current crisis and a previous crisis in the 1990s has 
led some to conclude that the most efficient minimum power which legislators should have in 
place is that of taking over the board of failing banks, for example through taking over 
shareholder voting rights.174 In order to avoid the EU regulating the entire European Banking 
sector centrally, it is proposed for this power to only be used in the case of banks which are 
systemically important on an EU level. The ESRB, even if it remains only in possession of soft 
law powers could gather information relevant to deciding which banks are of EU wide 
systemic importance and would therefore fall under the remit of a potential new institution 
specifically charged with stepping in to prevent systemic breakdown on an EU level by 
exercising a power to take over the boards of failing banks or implementing something closer 
to the original Icelandic crisis resolution response. 

4. Conclusions 
The more common approach to works which have explored an EU law perspective on the 
financial crisis is to focus either on the issues at Member State level (the topic of this paper’s 
second chapter) or the considerations discussed in Chapter 3. Without doubt, devoting space 
exclusively to one of the two topics would allow for a more in depth analysis than has been 
possible here.  The aim of this work however, was not to offer a narrow examination of the 
EU legislative response to the financial crisis, but rather to pick out what this author perceived 
the be the most relevant issues both at the level of interaction between the EU and its 
Member States and the between the EU and the banking industry. It is the purpose of this 
paper that the reader will be able to derive a more holistic understanding of the EU’s 
legislative activity in this field, rather than a very detailed understanding of one facet of that 
activity.  
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Several conclusions may be drawn from the discussion in Chapter 2. Firstly, it seems 
reasonably clear that there has been a noticeable strengthening in the SGP.  In particular the 
enhanced scope of economic coordination implemented through Regulation 1175/2011175 
may provide a natural environment for better supervision of developments in Member State 
budgets. This will hopefully work to improve fiscal stability in the EU in the long term.  Even 
more crucially, the “reverse majority” voting system introduced for the sanction part of the 
SGP through Regulation 1173/2011176 has the chance of resolving the controversy identified 
by some,177 namely that the SGP’s enforcement against larger Member States was blocked by 
their voting power and influence. It is contended that the new procedure should make 
enforcement against the larger Member States easier and therefore increase the SGP’s 
legitimacy. However, it is important to manage expectations since the original SGP was not 
designed to be broken either-if the requisite political will is not present even the new 
provision will not guarantee progress on this front.178 That however is not something to which 
a legislative solution could be suggested. 

Another part of the framework for resolving a future sovereign debt crisis is the ESM. The 
ESM can be seen as a step forward from the EFSM since unlike its predecessor the ESM was 
preceded by a Treaty amendment which created a way around Article 125 TFEU’s179 “no 
bailout” provision. This development is likely to prevent legal challenges to the ESM based on 
EU law, which is encouraging as a stable vehicle for financial assistance will be important for 
future crises, just as it has been important in maintaining the ability of Member States like 
Greece, Ireland and Portugal to continue meeting their financial obligations. The stability 
implicit in the new ESM, due to its more solid legal footing, will also be beneficial in terms of 
calming market fears about the Eurozone’s stability. As has become apparent, legal 
challenges may still arise, notably when it comes to the disbursement of the funds for the 
ESM,180 however those challenges will be grounded in Member State law.   

The Fiscal Compact Treaty181 represents perhaps the most meaningful legal (and perhaps 
political) development which has emerged from the Fiscal/Sovereign debt crisis since it is the 
largest (in terms of scope) use of Enhanced Cooperation to date. Perhaps because it was 
established in this way, it also includes what is arguably a more impressive method of 
enforcement than what is available even in the updated SGP-namely recourse to the CJEU. 
This is a step forward in the sense that whether a state which infringes the requirements of 
the Fiscal Compact Treaty (which arguably has the same ultimate aim as the SGP-financial 
stability) will be judicially decided. This can be contrasted with enforcement under the SGP, 
which is ultimately left to the ECOFIN. While “reverse majority” voting may help overcome 
the ECOFIN decision being influenced by political considerations, it is submitted that a judicial 
decision is likely to be more impartial.  

                                                           
175 Regulation (EU) 1175/2011 of the European Parliament and of the Council of 16 November 2011 amending 
Council Regulation (EC) No 1466/97 on the strengthening of the surveillance of budgetary positions and the 
surveillance and coordination of economic policies (2011) OJ L 306/12. 
176 Regulation (EU) 1173/2011 of the European Parliament and of the Council of 16 November 2011  on the 
effective enforcement of budgetary surveillance in the euro area (2011) OJ L 306/1. 
177 Seyad, ‘Destabilisation of the European Stability and Growth Pact’ (n 31). 
178 Seyad, ‘A Critical Evaluation of the Revised and Enlarged European Stability and Growth 
Pact’ (n 10). 
179 Consolidated version of the Treaty on the Functioning of the European Union [2008] OJ C115/01. 
180 BVerfG, 2 BvR 987/10 (2011).  
181 Treaty on Stability, Coordination and Governance in the Economic and Monetary Union [2012] 
<www.european-council.europa.eu/media/639235/st00tscg26_en12.pdf> accessed 10 May 2012.  
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The considerations in Chapter 3 led to more concrete proposals. The examples of the way in 
which Iceland182 (and to a lesser extent Sweden)183 dealt with the fiscal crisis in terms of 
introducing legal measures to manage future fiscal crises in the banking sector served to 
contrast the lack of such provisions at EU level. While individual Member States may well 
learn from the crisis and develop similar frameworks to Iceland or Sweden, it is argued that it 
would be most desirable and efficient to introduce a common, EU wide framework for 
dealing with banking crises across the EU. This imperative is best understood through the 
prism of “systemic risk”,184 which explains why the crisis spread across the EU rather than 
remaining contained in individual Member States.  

The inception of the ESRB provided an opportunity to move the EU closer to such a regime. 
However, due to it not being granted any “hard” powers, it was argued in Chapter 3 that 
this opportunity has been missed. The EU’s lack of fiscal competence explains the need to 
award only soft law powers to the ESRB, however it is submitted that this could have been 
remedied through the use of Enhanced Cooperation. Ultimately, it may have made more 
practical sense to use Enhanced Cooperation to set up an authority with powers to take over 
the voting rights of shareholders in failing banks (which have EU wide systemic importance) 
than to use it to impose yet more stringent restrictions upon Member States. Such an 
authority may be able to prevent crises from happening before it could lead to a Sovereign 
debt crisis. 

                                                           
182 Gunnarson (n 132). 
183 Sjoberg (n 174). 
184 Kaufman and Scott (n 152).  
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Measures of general application and (national) 
constitutional principles: Undermining the citizen/state 

relationship in criminal matters? 
Philipp Tamblé∗ 

 

Abstract 
The legal relationship between domestic and EU law is contested concerning several legal 
issues as exemplified through the clash of principles in EU criminal law. This is evident through 
the conflict of fundamental rights which are entrenched into national constitutions and linked 
with the derogation of powers; with the principle of the supremacy of EU law over national 
constitutions. This working paper examines the conflict between measures of general 
application of EU law and national fundamental rights with regard to two measures of EU 
criminal law, namely the European Arrest Warrant and the Data Retention Directive. 

Introduction 
The European Union has adopted several measures of general application (MGA) to fight 
terrorism and serious crime.1 These measures relate to the execution of state power in 
criminal matters. It is important to mention that the substantive law for this execution is not 
always the law of the suspect’s country. In criminal matters the execution of state power is 
governed by constitutional principles like nulla poena sine lege, lex certa, the principle of 
legality, ne bis in idem, proportionality, the rights of the protection of personal data and of 
privacy. This working paper outlines the main points at issue between MGA and the 
abovementioned constitutional principles. A special focus will be placed on discussing possible 
infringements of these principles. For the purposes of the discussion, the significance of these 
constitutional principles will also be outlined. Furthermore, the European Arrest Warrant 
(EAW)2 and the Data Retention Directive (DRD)3 will both be analysed and discussed as to 
whether they infringe these constitutional principles. The hypothesis examined in this working 
paper is that the constitutional principles must be observed directly by the secondary 
legislation in order to achieve a coherent EU counter-terrorism legal framework. 

                                                           
∗ Currently student at the University of Halle-Wittenberg and from 2011-2012 exchange student at the 
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1 Data Retention Directive, Passenger Name Record, European Arrest Warrant, European Evidence Warrant. 
2 Council Framework Decision of 13 June 2002 on the EAW and the surrender procedures between Member 
States [2002] OJ L190/1. 
3 Directive 2006/24/EC of 15 March 2006 on the retention of data generated or processed in connection with 
the provision of publicly available electronic communications services or of public communications networks and 
amending Directive 2002/58/EC [2006] OJ L105/54. 
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1. Significance of Constitutional Principles for EU-wide 
MAG 

When it comes to criminal law, it has to be kept in mind that in a state, execution of power 
needs to draw legitimacy in a democratic and constitutional way. According to the legal 
philosophy, a democratic state’s right to hold the monopoly on the exercise of authority 
needs to have been derived from the demos.4 For instance, criminal codes or statutes need to 
have been legislated in conformity with fundamental and constitutional rights in order for 
criminal law to be considered legitimate.5 

Thus, the source of justification for the execution of state powers is the demos itself.6 This 
means that the execution of state power in criminal matters, including the power of 
sentencing, is supported by the relevant demos.7 This form of legitimacy derives from a 
modern citizen/state relationship. However, in practice there are not one but 27 different 
national criminal systems based on 27 demoi. Another important aspect to be examined is the 
reduction of individual freedoms. Nevertheless, this is legitimate because, as a member of the 
demos, an individual has derived the power to execute these certain criminal laws to his/her 
own state.  

However, state power is not infinite; it is limited by the rule of law. Its role is to moderate 
state power with regard to the members of the demos.8 This is achieved by the application of 
important principles which can often be characterized as guarantees for the protection of an 
individual from state power. These guarantees govern the manner in which criminal 
proceedings are to take place. For example, they include the principles of nulla poena sine 
lege, ne bis in idem, the Habeas-corpus-guarantee, the principle of proportionality, lex certa 
and the principle of legality.9 In addition, there are newer guarantees aimed to cover 
situations which are the consequence of technological developments. Such examples are the 
rights of protection of personal data and privacy which also have more of a substantive law 
character.10 

                                                           
4 J Isensee, ’Die alte Frage nach der Rechtfertigung des Staates’ [1999] Juristenzeitung 265, 270ff, 274: The 
justification of the modern state varies. The first step for the justification is that the state has to provide security 
by having the monopoly of authority (Hobbes). The second step is to ensure the liberty of the individual (Locke, 
Montesquieu, and Kant) (pp. 271) Moreover, the state in its concrete existence is justified by the derivation of 
the monopoly of authority from the demos/pouvoir constituant (p. 277). 
Referring to Isensee in English: F Venter, Constitutional Comparison: Japan, Germany, Canada & South Africa as 
Constitutional States (Juta 2000) 259f. 
5 G Jakobs, Strafrecht, Allgemeiner Teil (2nd edn, de Gruyter 1991) 35. 
6 C Gröpel, Staatsrecht I, Staatsgrundlagen, Staatsorganisation (2nd edn, Beck 2010) 59.  
7 According to public international law theory this is the principle of territoriality. 
8 Irrespective of the different national interpretations or definitions, the core aim of the rule of law is to prevent 
the exercise of arbitrary power by the government and to safeguard individual rights: F Ehm, ‘The rule of law: 
Concept, Guiding Principle and Framework’ [2010] Report for the European Commission For Democracy 
Through Law (Venice Commission) CDL-UDT(2010)022 <http://www.venice.coe.int/site/dynamics/N_Search_ 
ef.asp?L=E&Text=Ehm&S=0&C=0&Search=Title+Search> accessed 27/08/2012  
9 C Gröpel (n 6) 112, 117ff., 122, 355; After the Venice Commission there is a consensus about the majority of 
these principles being necessary elements of the rule of law as well as of the Rechstaat. Report on the Rule of 
Law – Adopted by the Venice Commission at its 86th plenary session (Venice, 25-36 March 2011) CDL-
AD(2011)003rev <http://www.venice.coe.int/site/dynamics/N_Opinion_ef.asp?L=E&OID=512_> accessed 
 27/08/2012  
10 The development of these rights as constitutional rights was launched by the Judgement of the German 
Constitutional Court in 1983 (BVerfGE 65, 1 (Volkszählung) see pages 41ff.). The ECtHR linked these 
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It can be seen, therefore, that these principles work in the legal system of a democratic state 
as fundamental safeguards for the individuals. If they are not respected by the relevant 
legislation put in place, the justification for the execution of state power in criminal matters is 
heavily reduced. 

According to the Union’s fundamental values expressed in Article 2 TEU and Article 6 TEU, all 
EU Member States are democracies.11 It becomes clear, therefore, that the named 
constitutional principles also have to be applied to EU secondary legislation.12 This applies 
equally for the more traditional guarantees like ne bis in idem and for the newer ones like the 
rights of protection of personal data and privacy. This can be underlined by the fact that these 
principles can be found in a lot of national and European fundamental rights documents or 
national constitutions.13  

The constitutional rights mentioned above and the citizen/state relationship in criminal 
matters play an important role in the national judicial system. This has provoked several 
decisions by the national Constitutional Courts regarding European legislation. The first 
decision is that of the Polish Constitutional Court on Article 55 (1) of the Polish constitution 
(no surrender of own nationals).14 The Czech15 and German16 Constitutional Courts also ruled 
on the problems facing the surrender of own nationals.17 Using a more general approach, the 
German Constitutional Court held in its Lisbon Ruling that ‘due to the fact that democratic 
self-determination is affected in an especially sensitive manner by provisions of criminal law 
and criminal procedure, the corresponding basic powers in the treaties must be interpreted 
strictly - on no account extensively -, and their use requires particular justification’.18 

Measures of general application (MGA) are also part of the EU criminal law. Therefore the 
question about whether MGA respect the named principles is of relevance. In the following 
discussion, it is essential to highlight that EU legislation is different form ‘normal’ national 
criminal legislation. This is important with regards to the arguments for the legitimation of the 
exertion of state power in criminal matters (see discussion above). In the supranational EU 

                                                                                                                                                                                                 
fundamental rights with the rights of Article 8 ECHR, Amann v Switzerland ECHR 2000-II 247, Halford v. the 
United Kingdom Reports 1997-III. 
11 Especially with regards to Article 6 (3) TEU. 
12 This is also shown in the Case law, for example with regard to effective judicial remedies: Case 222/84 
Johnston v Chief Constable of the Royal Ulster Constabulary [1986] ECR 1651 (with regard to the principle of 
proportionality); Case 11/70 Internationale Handelsgesellschaft v Einfuhr- und Vorratsstelle für Getreide und 
Futtermittel [1970] ECR 1125 (with regard to protection of personal data); C-101/01 Lindqvist [2003] ECR-
12971; Joined Cases C-465/00, C-138/01 and C-139/01 Österreichischer Rundfunk [2003] ECR I-4989. 
13 In general: P Asp et all, ‘The Manifesto on European Criminal Policy in 2011’ [2011] EuCLR 86ff. In particular: 
Rights and Principles under the heading Justice in the Charter Articles 47-50. German Basic Law (GG) Article 2 
(1) in connection with Article 1 for the right to informational self-determination, Article 103 (2) nulla poena sine 
lege, Article 103 (3) ne bis in idem; Constitution of the Grand-Duchy of Luxemburg, relevant version of 2009: 
Article 14: nulla poena sine lege. 
14 Polish Constitutional Court (Trybunal Konstytucyjny), ruling 27 April 2005 (P 1/05), summary available at: 
<www.trybunal.gov.pl/eng/summaries/summaries_assets/documents 
/P_1_05_GB.pdf> accessed 28/08/2012 
15 Czech Constitutional Court (Ústavní Soud), ruling 3 May 2006 (Pl. ÚS 66/04) <http://www.usoud.cz/view/pl-
66-04> accessed 28/08/2012. 
16 BVerfGE 113, 273 (Europäischer Haftbefehl). 
17 Analysing all three Judgements of the Constitutional Courts: O Pollicino, ‘European Arrest Warrant and 
Constitutional Principles of the Member State: a Case Law-Based Outline in the Attempt to Strike the Right 
Balance between Interacting Legal Systems’ [2008] 9 German law Journal 1314. 
18 BVerfGE 123, 267 (Lisbon) para 358. 
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there is not one homogenous demos19 which could legitimate EU-wide criminal statutes; as 
said, there are 27 demoi of sovereign Member States. The following example should illustrate 
how MGA come in conflict with the legitimation argumentation above. 

The European Arrest Warrant (EAW) itself is a procedural measure at criminal law. Its result is 
enabling the suspect to be sentenced in the requesting state. However, this sentence is an 
exertion of state power. Thereby the exertion is the consequence of the application of 
substantive criminal law of the requesting state. But if the suspect is not a national of the 
requesting state, the law on which he is sentenced on, is not linked with the demos of his 
home country.20 Thus, the democratic legitimation of the exertion of state power in criminal 
matters seems to be intercepted by the EAW. This general finding should be examined with 
regard to fundamental constitutional principles from the list above. 

The Data Retention Directive (DRD) is a measure of general application (MGA) which is at 
large a part of substantive law. It covers the duties of the telecommunication companies and 
the rights of the state to get access to the restored data. Therefore, DRD is illustrative for the 
more substantial constitutional principles like the rights of protection of personal data and of 
privacy. Thus with regard to the examination of the DRD, focus should be put on particular 
constitutional principles. 

2. European Arrest Warrant (EAW) 
A major feature of the EAW includes the constitutional principle of nulla poena sine lege. It is 
based on national constitutional theory and relates to Roman Law.21 It literally means ‘no 
penalty without law’ and it effects the prohibition of measures which have retroactive effects. 
This is also prohibited under Article 7 ECHR. However, according to Article 1 (3) EAW and 
Article 6 (3) TEU22, the ECHR has to be respected when the EAW is applied. Nulla poena sine 
lege is also linked with the legitimation for the exercise of state power in criminal matters. For 
example, after the German constitutional interpretation of the criminal code (StGB) § 1, nulla 
poena sine lege is illustrated by the democracy in connection to separated powers. A 
sentence would be legitimate as a restriction of freedoms through the application of acts of 
parliament in which the Staatsvolk (demos) is represented directly.23 In an EAW case, an 
individual of one EU Member State is sentenced under laws of the second EU Member State 
which he has not legitimated as a member of the demos. Thus, by seeing the principle of 
nulla poene sine lege as linked with the democratic legitimation of the right to sentence, the 
EAW would infringe this constitutional principle.   

The above mentioned problems could be avoided with the principle of double criminality. 
However, the European legislator has omitted this principle (see Article 2 (2) EAW).24 
Therefore, it is possible to be arrested by the own state as a result of an EAW request 
concerning an offence which is not regarded as illegal there. This obviously collides with the 
principle of nulla poena sine lege. Nevertheless, after the judgement in Advocaten voor de 
Wereld this critique is unfounded. The argument is based on the fact that the EAW is not a 

                                                           
19 BVerfGE 123, 267 (Lisbon) para 280. 
20 J Steiner, L Woods EU Law (10th edn, OUP 2009) 602. 
21 P Feuerbach, Lehrbuch des gemeinen in Deutschland gueltigen peinlichen Rechts (5th edn, Giefsen 1812) 
(Textbook of the general in Germany applicable strict law) § 20. 
22 [2010] OJ C83/13. 
23 A Schoenke, H Schroeder, Strafgesetzbuch (26th edn, Beck 2001) § 1 para 1(a). 
24 D Chalmers, G Davies, G Monti, European Union Law (2nd edn, CUP 2010) 601. 
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harmonisation measure.25 Yet, the judgement is criticised regarding a lack of clarity about the 
extent of the reference to fundamental or constitutional rights. These rights are applied 
naturally only to the actions covered by the EAW. They consequently would only be applied to 
the extradition as such.26 Therefore, the judgement in Advocaten voor de Wereld could not 
dispel doubts about the per se compatibility of constitutional or fundamental rights with the 
EAW.  

Another principle possibly infringed is the one of lex certa. The principle lex certa is a sub 
principle of the principle of legality in criminal matters. 27 Lex certa postulates that both an 
offence and also the sentence have to be defined precisely to be executable.28 This 
guarantees that criminal law is applied homogenously.29 In an EAW case the actions of the 
requested state are on the one hand based on the rules of the Framework Decision on the 
EAW. On the other hand they are based on the national procedural rules for imprisonment 
and extradition which are subject to legislative control. Questions have been raised whether 
the offences listed in Article 2 (2) Framework Decision on the EAW are too vague and 
imprecise.30 In other words, it is a matter of question whether the principle of legality in 
criminal matters - to which lex certa is a sub principle - is violated through these imprecise 
definitions. The CJEU stated that the requirement to apply the principle of legality is in the 
hands of the requesting state. In this way, the CJEU left it to the Member States to define the 
offences.31 However, 27 different definitions of the offences of Article 2 (2) do not fulfil the 
requirement of lex certa for a common legal area which the EAW wants to create.32 This is 
obvious with regards to potentially conflicting interpretations33 of certain terrorism.34 This is 
another illustration of the constitutional problems in legitimising EAW caused by the omission 
of the double criminality criterion. The EAW makes the criminal law in the EU work as a 
homogeneous system without making the definition of the relevant offences homogeneous. 

On the positive side, the constitutional principle of ne bis in idem is covered by Article 3 (2) 
EAW.35 This should be welcomed with regard to the international criminal law where there is 
a lack of common standards for the principle of ne bis in idem.36 

The principle of proportionality as a basic principle of constitutional orders is also affected. It 
has to be recalled that the EAW was designed to address the extradition with regard to 
felons.37 The EAW is being criticised for being used for petty crimes.38 As a result, regarding 

                                                           
25 C-303/05 Advocaten voor de Wereld VZW v Ministerraad [2007] ECR I-3633 para 51f. 
26 Chalmers, Davis, Monti (n 24) 602. 
27 In P. Asp et all ‘The Manifesto on European Criminal Policy in 2011’ (n 13) it is named as one of three. 
28 Asp et all (n 13) 89. 
29 A Schoenke, H Schroeder (n 23) § 1 para 17. 
30 Advocaten voor de Wereld (n 25) para 48. 
31 Advocaten voor de Wereld (n 25) para 46, 52. 
32 EAW Preamble (5) (objective to become an area of freedom, security and justice). 
33 C Eckes, ‘The Legal Framework of the European Union’s Counter-Terrorist Policies: Full of Good Intentions?’ 
Amsterdam Centre for European Law and Governance Working Paper Series 2010-11 143 
 <http://papers.ssrn.com/sol3/cf_dev/AbsByAuth.cfm?per_id=919705> accessed 12/07/2012. 
34 Terrorism is not defined in the EAW ( See Art. 2 (2) EAW) 
35 R Cryer et all, An Introduction to International Criminal Law and Procedure (2nd edn, CUP 2010) 91. 
36 ibid 91. 
37 J Vogel, J Spencer, ‘Case Comment, Proportionality and the European arrest warrant’ [2010] CLR 474, 480. 
38 European Commission Press Release ‘European arrest warrant fights cross-border crime, but EU Member 
States can improve how it is used, Commission report says’ IP/11/454, 11/04/2011 
<http://europa.eu/rapid/pressReleasesAction.do?reference=IP/11/454&format=HTML&aged=0&language=EN&gu
iLanguage=en> accessed 27/03/2012; T Konstadinides, ‘The Europeanisation of extradition: how many light 
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its purpose, the EAW is already outside the suitability criteria. Another aspect of 
proportionality is that it can be applied to each legal act of state. A decision of the OLG 
(Higher Regional Court) Stuttgart showed that there is arguable space to apply the 
proportionality test, at least in the German legal tradition.39 The OLG used Article 49 (3) of 
the Charter of Fundamental Rights of the EU (Charter) to apply the proportionality test to 
national legislation on the EAW.40 As pointed out, the Court based the use of the Charter on 
the argument that the national EAW legislation has to be interpreted in conformity with the 
Unions fundamental principles from the Charter.41 This argumentation could be used as a 
back door to interpret the national legislation regarding the EAW in the light of the 
fundamental rights of the charter.42 However, there are two negative points concerning a 
proportionality control of the EAW based on the Charter. First, under Protocol No. 30 the 
impact of the Charter is limited concerning the UK and Poland.43 As a result, Courts in these 
MS can only apply the proportionality test in accordance with domestic law.44 Second, due to 
the principle of mutual recognition, proportionality seems not to be applicable for the 
extradition itself.45   

Summing up, the constitutional principles of nulla poene sine lege, lex certa and the principle 
of proportionality are likely to be infringed by the EAW. The main reason is that the 
Framework Decision does not consider these constitutional principles sufficiently. 
Nonetheless, there exists a scope of interpretation for national courts to comply with these 
principles. A way is to interpret the national legislation concerning the EAW in conformity 
with the Charter. Moreover, the voice of scholars who call for more generally applicable 
safeguards for fundamental/constitutional rights should not be ignored.46 

3. Data Retention Directive (DRD) 
The right of the state to obtain access to public communication data is subject to the 
aforementioned constitutional principles. These guarantee that the right is not used 
excessively and without competences, which are defined as a consequence of the derivation 
of powers. Nevertheless, according to Article 4 DRD it is up to the Member States to 
determine the conditions under which access to the data can be provided, although the 
Directive establishes the framework and purposes for the retention.47 Therefore, not only the 
national rules apply but the Directive has to be seen in the light of constitutional principles. 
The duty of secondary legislation to comply with constitutional and/or fundamental rights is 
also illustrated in case law,48 Article 6 (1, 2) TEU49 and Article 16 TFEU. 

                                                                                                                                                                                                 
years away to mutual confidence?’ in C Eckes and T Konstadinides, Crime within the Area of Freedom, Security 
and Justice (CUP 2011) 215. 
39 Generalstaatsanwaltschaft v C 1 Ausl. (24) 1246/2010 (OLG (Stuttgart)). 
40 Vogel, Spencer (n 37) 475. 
41 Vogel, Spencer (n 37) 481. 
42 For the review in the light of Union standards argues also: C Eckes, EU Counter-Terrorist policies and 
Fundamental Rights (OUP 2009) 362. 
43 F Geyer, ‘Case Note European Arrest Warrant’ [2008] 4 EuConst 149, 159. 
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45 ibid 479. 
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ECR 1125. 
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The first constitutional principle that comes to mind in connection with the DRD is the right of 
protection of personal data under Charter Article 8. A minimum standard of what is covered 
by the Charter can be defined with regards to the law of the ECHR, Charter Article 52 (3).50 
As interpreted, Charter Article 8 covers the traffic data of a variety of forms of public 
communication.51 The protection of data is affected by the DRD irrespectively of whether the 
recorded data is used or not.52 According to this interpretation, the DRD data retention is also 
affected by Article 8 (1) ECHR and Article 8 of the Charter. Nevertheless, this right is not 
absolute and under Article 8 (2) ECHR there is a possibility to justify the interference.53  

The requirement regarding the quality of law in Article 8 (2) ECHR reflects the constitutional 
principle of lex certa. In particular, the categories of data in Article 5 DRD ignore technical 
facts and are imprecise.54 Moreover, essential terms regarding the rights of Charter Articles 7 
and 8, such as ‘internet telephony’ or ‘competent national authority’,55 are not defined in the 
DRD. A lack of precision was also criticised by the Romanian Constitutional Court.56 Feiler 
relates his own critique by stating that with sufficient technical awareness, one could 
understand what is meant by the wording of the DRD. This position appears insufficient. 
Additionally, legal certainty depends on the area of application and the number of 
addressees.57 With 27 Member States and with regard to the technical complexity, the 
principle of lex certa is infringed.  

Another constitutional principle is the right of privacy, Article 7 of the Charter. It is based on 
Article 8 ECHR58 and thus also interfered with by the DRD.  

As demonstrated in Article 8 (2) ECHR, in accordance with Article 52 (1) of the Charter the 
limitations of the Charter rights of Article 7 and 8 can be justified. The justification is subject 
to the constitutional principle of proportionality.59 The DRD aims to provide data to 
investigate, detect and to prosecute serious crime.60 This aim is legitimate in light of Article 82 
TFEU and thus forms an acceptable public purpose within the proportionality test.61 With 
regards to the compatibilities of computer systems, the DRD is suitable to meet this purpose.62 
The requirement of the DRD to meet the envisaged purposes can be assumed, bearing in 
mind that there is a lack of empirical studies about the retention time needed.63 Nevertheless, 
the DRD must also be proportional stricto sensu. By looking at the technical details, the 
effectiveness of the DRD concerning territory and possible ways to circumvent the traffic data 

                                                           
50 This is also to be seen in the light of Art. 6 (3) TEU and the negotiations of the EU for its accession to the 
ECHR. 
51 Amann v Switzerland ECHR 2000-II 247 §65; Feiler (n 47) 8. 
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retention can be questioned.64 The traffic data often implies the content of the 
communication, meaning the DRD consequently is a blanket measure. This results in the 
retention of data, irrespective of the individual involved.65 Therefore, there is a severe 
interference with Charter Article 7 and 8. Another aspect which appears to be insufficient is 
the measures in place against abuse.66 Ergo, Feiler concludes convincingly that the DRD is 
indeed suitable and necessary, but not proportional stricto sensu.  

The problems with fundamental rights are also illustrated by multiple decisions of High 
Courts. The German Constitutional Court has declared that national implementation 
legislation infringes constitutional principles.67 This endorses the conclusion that the DRD also 
infringes constitutional principles. In cases concerning the DRD, the Irish High Court as well as 
the Romanian and the German Constitutional Courts have applied an ‘adequate safeguards 
review’,68 which illustrates that conflicts between constitutional principles and the DRD have 
already shifted to the MS area.  

Regarding DRD, it can be concluded that Charter Article 7 and 8 are interfered with in the 
context of Article 8 ECHR. Neither the principle of lex certa nor the principle of proportionality 
are met by the DRD. The primary reason is that the DRD itself does not respect constitutional 
principles in its wording. Evidently the European legislator tried assigning both the duty to 
comply with constitutional principles and the duty to implement the Directive. It is not 
enough to take the easy option and to declare that the MS should comply with all 
(constitutional) rights concerning data retention.69 Regarding the interference of the DRD 
itself, the logical consequence is that when the source (DRD) has errors, the MS would also 
have constitutional ‘problems’ by implementing the Directive. This problem can be seen in the 
judgement of the German Constitutional Court on the DRD.70 Nonetheless, if due to an 
interference with national fundamental rights the national legislation is to be declared void, it 
would be the consequence that the Member State violates Article 288 TFEU and Article 4 
TEU. This current legal situation leaves the national courts with a rather impossible mission.71 
On the one hand, they have to protect national fundamental rights. On the other hand they 
should or have to adjudicate in accordance with European law. Everyone discussing a revision 
of the DRD72 should bear the examined points in mind. 

4. Conclusion 
In conclusion, it is evident therefore that both the EAW and the DRD interfere with important 
constitutional principles. Both case studies show that constitutional rights must be protected 
effectively in the EU secondary legislation. Otherwise there is a great danger that the MGA 
will undermine the citizen/state relationship in criminal matters. National Courts are faced 
                                                           
64 S Blakeney, ‘The Data Retention Directive: combating terrorism or invading privacy?’ [2007] CTLR 153, 157; 
Feiler (n 47) 12ff. 
65 Feiler (n 47) 16. 
66 ibid 19. 
67 BVerfGE 125, 260 operative provisions of the judgement (1). 
68 T Konstadinides, ‘Destroying democracy on the ground of defending it? The Data Retention Directive, the 
surveillance state and our constitutional ecosystem’ [2011] ELR 722, 733. 
69 Article 7; Recital (1), (2), (9), (17) DRD. 
70 BVerfGE 125, 260 (Vorratsdatenspeicherung). 
71 T Michels, ‘Die dreimdimensionale Reservekompetenz des BVerfG im Europarecht – Von der Solange-
Rechtsprechung zum Honywell-Beschluss’ [2012] JA 515, 517. 
72 European Commission Press Release ‘European Commission plan to deliver justice, freedom and security to 
citizens (2010-2014)’ MEMO/10/139, 20/04/2010 
 <http://europa.eu/rapid/pressReleasesAction.do?reference=MEMO/10/139> accessed 27/04/2012. 
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with a balancing act between the compliance with (national) fundamental rights and 
compliance with the supremacy of EU law. Constitutional principles are important for a 
coherent and consistent EU criminal policy and should be respected better when legislating.73 
However, whilst there is a dichotomy faced by the Courts in applying national rights against 
EU criminal policies, there are already proposals of European fair trial rights, which illustrate a 
step in the right direction.74 

 

                                                           
73 European Commission Press Release ‘Towards a reasonable use of criminal law to better enforce EU rules and 
help to protect tax payers money IP/11/1049, 20/09/2011 
<http://europa.eu/rapid/pressReleasesAction.do?reference=IP/11/1049&format=HTML&aged=0&language=EN&g
uiLanguage=en> accessed 14/03/2012. 
74 European Commission Press Release ‘Fair trial rights: European Commission proposal giving citizens the right 
to information in criminal proceedings to become law’ IP/12/430, 27/04/2012 
<http://europa.eu/rapid/pressReleasesAction.do?reference=IP/12/430&format=HTML&aged=0&language=EN&gu
iLanguage=en> accessed 27/04/2012 
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